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The House Committee on Judiciary offers the following substitute to SB 57:

A BILL TO BE ENTITLED

AN ACT

1 To provide for a short title; to amend Chapter 6A of Title 7 and Title 44 of the Official Code

2 of Georgia Annotated, relating to the "Georgia Fair Lending Act" and property, respectively,

3 so as to provide for greater public protection relative to home mortgages; to provide for and

4 change definitions; to change provisions relating to limitations on home loans; to provide for

5 restrictions on subprime home loans and creditor's actions relative to such loans; to provide

6 for duties for mortgage brokers; to change provisions relating to demand for possession

7 involving foreclosed property; to change provisions relating to sales made on foreclosures

8 under the power of sale; to provide, under certain circumstances, for an opportunity, prior

9 to foreclosure, for a debtor to cure a foreclosure and bring the debt current by making all past

10 due payments along with any late fees and charges; to provide for related matters; to provide

11 for an effective date and construction; to repeal conflicting laws; and for other purposes.

12 BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

13 SECTION 1.

14 This Act shall be known and may be cited as the "Home Mortgage Practices Reform Act of

15 2010."

16 SECTION 2.

17 Chapter 6A of Title 7 of the Official Code of Georgia Annotated, relating to the "Georgia

18 Fair Lending Act," is amended by revising Code Section 7-6A-2, relating to definitions, as

19 follows:

20 "7-6A-2.

21 As used in this chapter, the term:

22 (1)  'Acceleration' means a demand for immediate repayment of the entire balance of a

23 home loan.

24 (2)  'Affiliate' means any company that controls, is controlled by, or is under common

25 control with another company, as set forth in 12 U.S.C. Section 1841, et seq.
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26 (3)  'Annual percentage rate' means the annual percentage rate for the loan calculated at

27 closing according to the provisions of 15 U.S.C. Section 1606, the regulations

28 promulgated thereunder by the Board of Governors of the Federal Reserve System, and

29 the Official Staff Commentary on Regulation Z published by the Board of Governors of

30 the Federal Reserve System.

31 (4)  'Bona fide discount points' means loan discount points knowingly paid by the

32 borrower for the express purpose of reducing, and which in fact do result in a bona fide

33 reduction of, the interest rate applicable to the home loan; provided, however, that the

34 undiscounted interest rate for the home loan does not exceed by more than one percentage

35 point the required net yield for a 90 day standard mandatory delivery commitment for a

36 home loan with a reasonably comparable term from either the Federal National Mortgage

37 Association or the Federal Home Loan Mortgage Corporation, whichever is greater.

38 (5)  'Borrower' means any natural person obligated to repay the loan including a

39 coborrower or cosigner.

40 (6)  'Creditor' means a person who or entity that both regularly extends consumer credit

41 that is subject to a finance charge or is payable by written agreement in more than four

42 installments and is a person or entity to whom which the debt arising from the home loan

43 transaction is initially payable.  Creditor shall also mean any person brokering a home

44 loan, which shall include any person who directly or indirectly for compensation solicits,

45 processes, places, or negotiates home loans for others or offers to solicit, process, place,

46 or negotiate home loans for others or who closes home loans which may be in the

47 person's own name with funds provided by others and which loans are thereafter assigned

48 to the person providing the funding of such loans, provided that creditor  Creditor shall

49 also include mortgage brokers.  Creditor shall not include a person who is an attorney

50 providing legal services in association with the closing of a home loan.  A creditor shall

51 not include: (A) a servicer; (B) an assignee; (C) a purchaser; or (D) any state or local

52 housing finance agency or any other state or local governmental or quasi-governmental

53 entity.

54 (7)  'Department' means the Department of Banking and Finance.

55 (8)  'Flipping a subprime home loan' means the making or arranging of a subprime home

56 loan to a borrower who refinances an existing home loan when the new loan does not

57 have a net benefit to the borrower considering all of the circumstances including, but not

58 limited to, the terms of both the new and refinanced loans, the cost of the new loan, and

59 the borrower's circumstances.

60 (7)(9)  'High-cost home loan' means a home loan in which the terms of the loan meet or

61 exceed one or more of the thresholds as defined in paragraph (17) (23) of this Code

62 section.
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63 (8)(10)  'Home loan' means a loan, including an open-end credit plan where the principal

64 amount does not exceed the conforming loan size limit for a single-family dwelling as

65 established by the Federal National Mortgage Association and the loan is secured by a

66 mortgage, security deed, or deed to secure debt on real estate located in this state upon

67 which there is located or there is to be located a structure or structures, including a

68 manufactured home, designed principally for occupancy of from one to four families and

69 which is or will be occupied by a borrower as the borrower's principal dwelling, except

70 that home loan shall not include:

71 (A)  A reverse mortgage transaction;

72 (B)  A loan that provides temporary financing for the acquisition of land by the

73 borrower and initial construction of a borrower's dwelling thereon or the initial

74 construction of a borrower's dwelling on land owned by the borrower;

75 (C)  A bridge loan made to a borrower pending the sale of the borrower's principal

76 dwelling or a temporary loan made to a borrower and secured by the borrower's

77 principal dwelling pending the borrower's obtaining permanent financing for such

78 principal dwelling;

79 (D)  A loan secured by personal property including, but not limited to, a motor vehicle,

80 motor home, boat, or watercraft and also secured by the borrower's principal dwelling

81 to provide the borrower with potential income tax advantages when such personal

82 property is the primary collateral for such loan;

83 (E)  A new loan secured by a borrower's principal dwelling as a result of a lien taken

84 in connection with a debt previously contracted or incurred when the loan documents

85 for such new loan do not include a mortgage, security deed, or deed to secure debt

86 expressly securing such new loan; or

87 (F)  A loan primarily for business, agricultural, or commercial purposes.

88 (9)(11)  'Make' or 'makes' means to originate a loan or to engage in brokering of a home

89 loan including the soliciting, processing, placing, or negotiating of a home loan made or

90 offered by a person brokering a home loan.

91 (10)(12)  'Manufactured home' means a structure, transportable in one or more sections,

92 which in the traveling mode is eight body feet or more in width or 40 body feet or more

93 in length or, when erected on site is 320 or more square feet and which is built on a

94 permanent chassis and designed to be used as a dwelling with a permanent foundation

95 when erected on land secured in conjunction with the real property on which the

96 manufactured home is located and connected to the required utilities and includes the

97 plumbing, heating, air-conditioning, and electrical systems contained therein; except that

98 such term shall include any structure which meets all the requirements of this paragraph

99 except the size requirements and with respect to which the manufacturer voluntarily files
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100 a certification required by the secretary of the United States Department of Housing and

101 Urban Development and complies with the standards established under the National

102 Manufactured Housing Construction and Safety Standards Act of 1974, 42 U.S.C.

103 Section 5401, et seq.  Such term does not include rental property or second homes or

104 manufactured homes when not secured in conjunction with the real property on which the

105 manufactured home is located.

106 (13)  'Mortgage broker' means any person or entity brokering a home loan, which shall

107 include any person or entity that directly or indirectly for compensation solicits, places,

108 or negotiates home loans for others or offers to solicit, place, or negotiate home loans for

109 others or that closes home loans which may be in the person's or entity's own name as

110 lender with funds provided by others and which loans are thereafter assigned to the

111 person or entity providing the funding of such loans.

112 (14)  'Negative amortization' means any payment term under which the outstanding

113 principal balance on a home loan will increase at any time over the course of the home

114 loan because the regular periodic payments do not cover the full amount of the interest

115 that accrues on the underlying principal.  Such term shall not include reverse mortgage

116 transactions.

117 (11)(15)  'Open-end credit plan' or 'open-end loan' means a loan in which (A) a creditor

118 reasonably contemplates repeated transactions; (B) the creditor may impose a finance

119 charge from time to time on an outstanding balance; and (C) the amount of credit that

120 may be extended to the borrower during the term of the loan, up to any limit set by the

121 creditor, is generally made available to the extent that any outstanding balance is repaid.

122 (12)(16)  'Points and fees' means:

123 (A)  All items included in the definition of finance charge in 12 C.F.R. 226.4(a) and 12

124 C.F.R. 226.4(b) except interest or the time price differential.  All items excluded under

125 12 C.F.R. 226.4(c) are excluded from points and fees, provided that for items under 12

126 C.F.R. 226.4(c)(7) the creditor does not receive direct or indirect compensation in

127 connection with the charge and the charge is not paid to an affiliate of the creditor;

128 (B)  All compensation paid directly or indirectly to a mortgage broker from any source,

129 including a broker that originates a loan in its own name in a table funded transaction,

130 including but not limited to yield spread premiums, yield differentials, and service

131 release fees, provided that the portion of any yield spread premium that is both

132 disclosed to the borrower in writing and used to pay bona fide and reasonable fees to

133 a person or entity other than the creditor or an affiliate of the creditor for the following

134 purposes is exempt from inclusion in points and fees: fees for tax payment services;

135 fees for flood certification; fees for pest infestation and flood determination; appraisal

136 fees; fees for inspection performed prior to closing; credit reports; surveys; attorneys'
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137 fees, if the borrower has the right to select the attorney from an approved list or

138 otherwise; notary fees; escrow charges, so long as not otherwise included under

139 subparagraph (A) of this paragraph; title insurance premiums; and fire and hazard

140 insurance and flood insurance premiums, provided that the conditions set forth in 12

141 C.F.R. 226.4(d)(2) are met;

142 (C)  Premiums or other charges for credit life, credit accident, credit health, credit

143 personal property, or credit loss-of-income insurance, debt suspension coverage or debt

144 cancellation coverage, whether or not such coverage is insurance under applicable law,

145 that provides for cancellation of all or part of a borrower's liability in the event of loss

146 of life, health, personal property, or income or in the case of accident written in

147 connection with a home loan and premiums or other charges for life, accident, health,

148 or loss-of-income insurance without regard to the identity of the ultimate beneficiary

149 of such insurance.  In determining points and fees for the purposes of this paragraph,

150 premiums or other charges shall only include those payable at or before loan closing

151 and are included whether they are paid in cash or financed and whether the amount

152 represents the entire premium for the coverage or an initial payment;

153 (D)  The maximum prepayment fees and penalties that may be charged or collected

154 under the terms of the loan documents.  Mortgage interest that may accrue in advance

155 of payment in full of a loan made under a local, state, or federal government sponsored

156 mortgage insurance or guaranty program, including a Federal Housing Administration

157 program, shall not be considered to be a prepayment fee or penalty;

158 (E)  All prepayment fees or penalties that are charged to the borrower if the loan

159 refinances a previous loan made or currently held by the same creditor or an affiliate

160 of the creditor;

161 (F)  For open-end loans, points and fees are calculated in the same manner as for loans

162 other than open-end loans, based on the minimum points and fees that a borrower

163 would be required to pay in order to draw on the open-end loan an amount equal to the

164 total credit line; and

165 (G)  Points and fees shall not include:

166 (i)  Taxes, filing fees, recording, and other charges and fees paid or to be paid to

167 public officials for determining the existence of or for perfecting, releasing, or

168 satisfying a security interest;

169 (ii)  Bona fide and reasonable fees paid to a person or entity other than the creditor or

170 an affiliate of the creditor for the following: fees for tax payment services; fees for

171 flood certification; fees for pest infestation and flood determination; appraisal fees;

172 fees for inspections performed prior to closing; credit reports; surveys; attorneys' fees,

173 if the borrower has the right to select the attorney from an approved list or otherwise;
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174 notary fees; escrow charges, so long as not otherwise included under subparagraph

175 (A) of this paragraph; title insurance premiums; and fire and hazard insurance and

176 flood insurance premiums, provided that the conditions in 12 C.F.R. 226.4(d)(2) are

177 met; 

178 (iii)  Bona fide fees paid to a federal or state government agency that insures payment

179 of some portion of a home loan, including, but not limited to, the Federal Housing

180 Administration, the Department of Veterans Affairs, the United States Department of

181 Agriculture for rural development loans, or the Georgia Housing and Finance

182 Authority; and

183 (iv)  Notwithstanding any provision to the contrary in this chapter, compensation in

184 the form of premiums, commissions, or similar charges paid to a creditor or any

185 affiliate of a creditor for the sale of: (I) title insurance; or (II) insurance against loss

186 of or damage to property or against liability arising out of the ownership or use of

187 property, provided that the conditions in 12 C.F.R. 226.4(d)(2) are met.

188 (17)  'Prepayment fee or penalty' means any fee, charge, penalty, or premium that is

189 required to be paid to a lender when all or any portion of the outstanding principal

190 amount is repaid on a home loan before its scheduled time of maturity.  Such term shall

191 not include a fee, charge, penalty, or premium assessed by the lender as a consequence

192 of a borrower's default.

193 (13)(18)  'Process,' 'processes,' or 'processing' means to act as a processor.

194 (14)(19)  'Processor' means any person individual that prepares paperwork necessary for

195 or associated with the closing of a home loan, including but not limited to promissory

196 notes, disclosures, deeds, and closing statements, provided that processor shall not

197 include persons an individual on the grounds ground that they are he or she is engaged

198 in data processing or statement generation services for home loans.

199 (15)(20)  'Servicer' means the same as set forth in 24 C.F.R. 3500.2.

200 (16)(21)  'Servicing' means the same as set forth in 24 C.F.R. 3500.2.

201 (22)  'Subprime home loan' means a home loan with an annual percentage rate of interest

202 that exceeds the average prime offer rate as published by the Board of Governors of the

203 Federal Reserve System for a comparable term as of the date the interest rate is set by 1.5

204 or more percentage points for loans secured by a first priority lien or by 3.5 or more

205 percentage points for loans secured by a subordinate priority lien.

206 (17)(23)  'Threshold' means:

207 (A)  Without regard to whether the loan transaction is or may be a 'residential mortgage

208 transaction' as that term is defined in 12 C.F.R. 226.2(a)(24), the annual percentage rate

209 of the loan is such that it equals or exceeds that set out in Section 152 of the Home

210 Ownership and Equity Protection Act of 1994, 15 U.S.C. Section 1602(aa), and the
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211 regulations adopted pursuant thereto by the Federal Reserve Board, including Section

212 12 C.F.R. 226.32; or

213 (B)  The total points and fees payable in connection with the loan, excluding not more

214 than two bona fide discount points, exceed: (i) 5 percent of the total loan amount if the

215 total loan amount is $20,000.00 or more or (ii) the lesser of 8 percent of the total loan

216 amount or $1,000.00 if the total loan amount is less than $20,000.00.

217 (18)(24)  'Total loan amount' means the amount calculated as set forth in 12 C.F.R.

218 226.32(a) and under the Official Staff Commentary of the Board of Governors of the

219 Federal Reserve System.  For open-end loans, the total loan amount shall be calculated

220 using the total credit line available under the terms of the home loan as the amount

221 financed.

222 (25)  'Yield spread premium' means any payment made by a lender as a result of a

223 mortgage broker originating a loan that has a higher interest rate than the lender's par rate

224 for which the borrower qualifies." 

225 SECTION 3.

226 Said chapter is further amended by revising Code Section 7-6A-3, relating to limitations on

227 home loans, as follows:

228 "7-6A-3.

229 All home loans shall be subject to the following limitations and prohibited practices:

230 (1)  No creditor shall make a home loan that finances, directly or indirectly:

231 (A)  Any credit life, credit accident, credit health, credit personal property, or credit

232 loss-of-income insurance, debt suspension coverage, or debt cancellation coverage,

233 whether or not such coverage is insurance under applicable law, that provides for

234 cancellation of all or part of a borrower's liability in the event of loss of life, health,

235 personal property, or income or in the case of accident written in connection with a

236 home loan; or

237 (B)  Any life, accident, health, or loss-of-income insurance without regard to the

238 identity of the ultimate beneficiary of such insurance;

239 provided, however, that for the purposes of this Code section, any premiums or charges

240 calculated and paid on a monthly basis shall not be considered financed directly or

241 indirectly by the creditor;

242 (2)  No creditor or servicer shall recommend or encourage default on an existing loan or

243 other debt prior to and in connection with the closing or planned closing of a home loan

244 that refinances all or any portion of such existing loan or debt;

245 (3)  No creditor or servicer may charge a borrower a late payment charge unless the loan

246 documents specifically authorize the charge, the charge is not imposed unless the
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247 payment is past due for ten days or more, and the charge does not exceed 5 percent of the

248 amount of the late payment.  A late payment charge may shall not be imposed more than

249 once with respect to on a particular late payment.  If a late payment charge is deducted

250 from a payment made on the home loan and such deduction results in a subsequent

251 default on a subsequent payment, no late payment charge may shall be imposed for such

252 default.  A lender may apply any payment made in the order of maturity to a prior

253 period's payment due even if the result is late payment charges accruing on subsequent

254 payments due; and

255 (4)  No creditor or servicer may charge a fee for informing or transmitting to any person

256 or entity the balance due to pay off a home loan or to provide a release upon prepayment.

257 When such information is provided by facsimile or if it is provided upon request within

258 60 days of the fulfillment of a previous request, a creditor or servicer may charge a

259 processing fee up to $10.00.  Payoff balances shall be provided within a reasonable time

260 but in any event no more than five three business days after the request.;

261 (5)  No prepayment fee or penalty shall be assessed or collected under the terms of a

262 home loan except as provided in this paragraph.  Any prepayment fee or penalty in

263 violation of this paragraph shall be void and unenforceable; provided, however, that:

264 (A)  Mortgage interest which may accrue in advance of payment in full of a loan made

265 under a local, state, or federal government sponsored mortgage insurance or guaranty

266 program, including a Federal Housing Administration program, shall not be considered

267 to be a prepayment fee or penalty; and

268 (B)  A prepayment fee or penalty shall not be prohibited when the borrower pays the

269 outstanding principal balance in full and closes the account during the first three years

270 of any extension of credit under an open-end home equity line of credit secured by a

271 subordinate priority lien; and

272 (6)  Yield spread premiums shall be allowed in the origination and closing of home loans

273 only to the extent that such premium is credited entirely for the benefit of the borrower

274 to offset the costs of closing a home loan or mortgage broker origination charges."

275 SECTION 4.

276 Said chapter is further amended by adding new Code sections to read as follows:

277 "7-6A-5.1.

278 (a)  No subprime home loan shall include indebtedness which encompasses or

279 contemplates negative amortization. Any amount of principal derived from negative

280 amortization and included in a subprime home loan shall be void and unenforceable.

281 (b)  No creditor shall engage in the act or practice of flipping a subprime home loan.
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282 (c)(1)  No creditor shall make a subprime home loan to a borrower unless the creditor

283 reasonably and in good faith believes at the time the subprime home loan is closed that

284 the borrower will be able to make the scheduled loan payments, tax and insurance

285 payments associated with the subprime home loan, and any mortgage that will be made

286 contemporaneously to the same borrower.  The repayment analysis shall include the

287 assumption of a fully indexed rate and a fully amortized repayment schedule, the

288 borrower's debts and other obligations, and verified income or assets, other than the

289 borrower's equity in the principal dwelling.  Creditors shall verify income and assets

290 using IRS Form W-2, tax returns, payroll receipts, financial institution records, or other

291 third-party documents that provide reasonably reliable evidence of the borrower's income

292 or assets.

293 (2)  For purposes of this subsection, there shall be a rebuttable presumption that the

294 borrower is able to make the scheduled payments to repay the obligation if, at the time

295 the subprime home loan is consummated, said borrower's total monthly debts, including

296 amounts under the subprime home loan, do not exceed 50 percent of said borrower's

297 monthly gross income as verified by tax returns, payroll receipts, or other third-party

298 income verification.  In a refinance of a subprime home loan on the same real property,

299 there shall be a rebuttable presumption that the borrower will be able to make the

300 scheduled payments to repay the debt obligation without reverification of income and

301 debts so long as all payments on the refinanced subprime home loan are less than all

302 remaining payments on the original subprime home loan.

303 (3)  In the case of a subprime home loan with a balloon payment that is due later than five

304 years after the subprime home loan is consummated, the creditor shall not be required to

305 verify that the borrower has income and assets at the time of consummation of such

306 subprime home loan sufficient to pay the balloon payment when it becomes due.

307 7-6A-5.2.

308 (a)  A mortgage broker, in addition to any other duties imposed by law, shall:

309 (1)  Act in good faith and with fair dealing in any transaction, practice, or course of

310 business in connection with the brokering or making of any home loan;

311 (2)  Safeguard and account for any money handled for the borrower;

312 (3)  Follow reasonable and lawful instructions from the borrower;

313 (4)  Use reasonable skill, care, and diligence; and

314 (5)  Disclose to the borrower prior to closing, orally and in writing, all sources and

315 amounts of compensation that the mortgage broker will receive from placing the

316 borrower in a home loan.
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317 (b)  The duties and standards of care created in this Code section shall not be waived or

318 modified."

319 SECTION 5.

320 Said chapter is further amended by adding a new Code section to read as follows:

321 "7-6A-8.1.

322 Nothing contained in this chapter shall limit any rights, duties, remedies, or penalties

323 imposed by law, including, without limitation, Part 2 of Article 15 of Chapter 1 of Title 10,

324 the 'Fair Business Practices Act of 1975.'"

325 SECTION 6.

326 Title 44 of the Official Code of Georgia Annotated, relating to property, is amended in Code

327 Section 44-7-50, relating to demand for possession, by adding a new subsection to read as

328 follows:

329 "(c)  Where the owner holds the property pursuant to a foreclosure sale of residential real

330 estate under powers contained in mortgages, deeds, or other lien contracts as provided in

331 Code Section 44-14-162, the owner or the agent, attorney at law, or attorney in fact of the

332 owner shall include evidence of such ownership by presenting a copy of the deed under

333 power which has been filed for record and file-stamped in the office of the clerk of the

334 superior court of the county in which the real property is located at the time of making the

335 affidavit under oath as provided in subsection (a) of this Code section, and such

336 file-stamped deed under power shall be attached to such affidavit."

337 SECTION 7.

338 Said title is further amended by revising Code Section 44-14-162.2, relating to sales made

339 on foreclosures under the power of sale, mailing or delivery of notice to debtor, and

340 procedure, as follows:

341 "44-14-162.2.

342 (a)  Notice of the initiation of proceedings to exercise a power of sale in a mortgage,

343 security deed, or other lien contract shall be given to the debtor by the secured creditor no

344 later than 30 days before the date of the proposed foreclosure.  Such notice shall be in

345 writing, shall include the name, address, and telephone number of the individual or entity

346 who shall have full authority to negotiate, amend, and modify all terms of the mortgage

347 with the debtor, and shall be sent by registered or certified mail or statutory overnight

348 delivery, return receipt requested, to the property address or to such other address as the

349 debtor may designate by written notice to the secured creditor.  The notice required by this
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350 Code section shall be deemed given on the official postmark day or day on which it is

351 received for delivery by a commercial delivery firm.

352 (b)(1)  Nothing in this subsection Code section shall be construed to require a secured

353 creditor to negotiate, amend, or modify the terms of a mortgage instrument; provided,

354 however, that during the 30 day notice period provided in subsection (a) of this Code

355 section, the debtor shall have a right to cure the default and reinstate the loan to a current

356 status by paying the creditor the full amount of all past due payments along with any late

357 fees, past due taxes, past due insurance, actual out-of-pocket attorney fees and foreclosure

358 costs, advances made by the lender, and any other charges necessary to bring the debt

359 current.  In the event that the debtor tenders such sums, the creditor shall not proceed with

360 foreclosure and shall permit the debtor to resume making payments under the terms of

361 the contract.

362 (2)  The guaranteed opportunity to cure the default and stop the foreclosure as provided

363 in this subsection shall not be available:

364 (A)  To a debtor during the first 12 months of a mortgage agreement; or

365 (B)  To a debtor more than once every 24 months and, in any event, no more than a

366 total of three times during the term of such mortgage.

367 (b)(c)  The notice required by subsection (a) of this Code section shall be given by mailing

368 or delivering to the debtor a include:

369 (1)  A copy of the notice of sale to be submitted to the publisher.;

370 (2)  The name, address, and telephone number of the individual or entity who shall have

371 full authority to negotiate, amend, and modify all terms of the mortgage with the debtor;

372 and

373 (3)  The following statement in boldface type:

374 'You may have the right under Georgia law to cure the default on your home loan and

375 reinstate the loan to a current status by paying the lender the full amount of all past due

376 payments along with any late fees, past due taxes, past due insurance, actual

377 out-of-pocket attorney fees and foreclosure costs, advances made by the lender, and any

378 other charges necessary to bring the debt current.  Contact [NAME OF INDIVIDUAL

379 OR ENTITY] at [TELEPHONE NUMBER] for more information.'"

380 SECTION 8.

381 This Act shall become effective on August 1, 2010, and shall not be construed to alter the

382 express terms of any mortgage contract entered into before that date.

383 SECTION 9.

384 All laws and parts of laws in conflict with this Act are repealed. 


